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GUILLERMINA ZAMORANO D
MALDONADO,

Petitioner,

v.

COMMISSIONER OF INTERNAL REVENUE,

Respondent

)
)
)
)
)
) Docket No. 20216-17.
)
)
)
)

ORDER OF DISMISSAL AND DECISION

This case, which has been consolidated with petitioner Mauricio H.
Maldonado's case at Docket No. 20203-17 for purposes of trial, briefing, and
opinion, was calendared for trial at the trial session commencing November 26,
2018, in Los Angeles, California. When the consolidated cases were called, there
was no appearance by or on behalf of either petitioner. Respondent appeared and
filed a Motion to Dismiss for Lack of Prosecution (Motion to Dismiss), wherein he
requests that this case be dismissed for failure to properly prosecute and that a
decision be entered sustaining the deficiency for petitioner's 2014 taxable year as
determined in the notice of deficiency. Respondent was directed to supplement his
Motion to Dismiss¹ and timely did so in respondent's First Supplement to Motion
to Dismiss for Lack of Prosecution, filed December 20, 2018.

A Notice Setting Case for Trial (Trial Notice), setting a trial date in this case
for October 1, 2018, was mailed on May 3, 2018, to petitioner at the address she
provided in her Petition. The Trial Notice warned: "Your failure to appear may
result in dismissal of the case and entry of decision against you." This mailing was
not returned.

A Standing Pretrial Notice was attached to the Trial Notice. The Standing
Pretrial Notice advised petitioner, among other things: (1) to meet with
respondent's counsel regarding settlement or, if the case could not be settled, to
communicate and cooperate with respondent's counsel in the preparation of a

ee Order, Docket No. 20216-17 (Dec. 6, 2018).
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stipulation of facts; (2) in the event a trial is likely, to submit to the Court and
respondent's counsel by September 24, 2018, a completed copy of the pretrial
memorandum form attached to the Standing Pretrial Notice; and (3) to be present
on the trial date and prepared to try the case. The Standing Pretrial Notice warned:
"Failure to appear may result in a dismissal of the case and a decision against the
nonappearing party."

On August 16, 2018, respondent filed a Motion for Continuance and a
Motion to Remove Small Tax Case Designation.2 In his Motion for Continuance,
respondent stated that the issues in petitioner's case and those in Mr. Maldonado's
case at Docket No. 20203-17 "involve * * * common issues of whether and to
what extent petitioner and Mr. Maldonado are liable for their respective share of
unreported community income and whether and to what extent petitioner or
Mr. Maldonado are entitled to claim the head of household filing status." Noting
that Mr. Maldonado's case had been set for trial at the trial session commencing on
November 26, 2018, in Los Angeles, California, respondent requested that
petitioner's case be continued and that its small tax case designation be removed to
allow the two cases to be consolidated.

A second Notice (Reminder Notice), mailed on August 20, 2018, to
petitioner at the address she provided in her Petition, reminded her that her case
had been set for trial on October 1, 2018, and advised her that she "should consider
arriving at the Court by 9:00 AM in order to be ready for the 10 AM Calendar
Call." (emphasis in original). The Reminder Notice warned petitioner that her
failure to appear for the trial session could result in her case's dismissal. This
mailing was not returned.

When this case was called from the calendar of the trial session commencing
October 1, 2018, in Los Angeles, California, there was no appearance by or on
behalf of petitioner. The Court held a hearing on respondent's Motion for
Continuance and Motion to Remove Small Tax Case Designation. During the
hearing respondent's counsel represented to the Court that she had called petitioner
using a translator service and had left messages for her but had not received a
response. In an Order dated October 2, 2018, the Court granted respondent's
Motion for Continuance and his Motion to Remove Small Tax Case Designation.

2In her Petition, petitioner elected that her case be conducted pursuant to small tax
case procedures.
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On October 18, 2018, respondent filed a Motion to Calendar and
Consolidate Docket Numbers, therein requesting that the Court calendar this case
for trial at the trial session commencing November 26, 2018, in Los Angeles,
California, and consolidate it with Mr. Maldonado's case at Docket No. 20203-17
for purposes of trial, briefing, and opinion.

In an Order dated October 19, 2018 (Order Setting Trial), the Court granted
respondent's Motion in that it calendared petitioner's case for trial at the trial
session commencing November 26, 2018, in Los Angeles, California, and
consolidated it with Mr. Maldonado's case at Docket No. 20203-17 for purposes of
trial, briefing, and opinion. The Order Setting Trial was mailed on October 19,
2018, to petitioner at the address she provided in the Petition. This mailing was
not returned.

A copy of the Court's Standing Pretrial Order for the November 26, 2018,
Los Angeles, California, trial session was attached to the copy of the Order Setting
Trial served on petitioner. The Standing Pretrial Order directed petitioner, among
other things: (1) to communicate and cooperate with respondent's counsel
regarding settlement or, if the case could not be settled, the preparation of a
stipulation of facts; (2) to identify in writing and exchange with respondent's
counsel, no later than November 12, 2018, any documents or materials that
petitioner expected to offer at trial; (3) to serve on respondent's counsel and file
with the Court a pretrial memorandum no later than November 12, 2018; and (4) to
be present on the trial date and prepared to try the case. The Standing Pretrial
Order warned: "The Court may impose appropriate sanctions, including dismissal,
for any unexcused failure to comply with this Order."

In addition to her failures to appear for trial, petitioner has not filed a pretrial
memorandum in this case.

The Court may dismiss a case at any time and enter a decision against the
taxpayer for failure properly to prosecute his case, failure to comply with the Rules
of this Court or any order of the Court, or for any cause which the Court deems
sufficient. Rule 123(b);³ Stearman v. Commissioner, 436 F.3d 533, 535-537 (5th
Cir. 2006), af[g T.C. Memo. 2005-39; Bauer v. Commissioner, 97 F.3d 45, 48-49
(4th Cir. 1996); Edelson v. Commissioner, 829 F.2d 828, 831 (9th Cir. 1987), af[g

3All Rule references are to the Tax Court Rules of Practice and Procedure, and all
section references are to the Internal Revenue Code of 1986, as amended and in effect for
the year at issue.
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T.C. Memo. 1986-223. In addition, the Court may dismiss a case for failure to
properly prosecute if the taxpayer inexcusably fails to appear for trial and does not
otherwise participate in the resolution of his claim. Rule 149(a); Tello v.
Commissioner, 410 F.3d 743, 744 (5th Cir. 2005); Rollercade, Inc. v.
Commissioner, 97 T.C. 113, 116-117 (1991).

Petitioner has failed to properly prosecute this case. Petitioner did not
appear for trial on October 1, 2018, despite being warned by the Trial Notice and
Reminder Notice that failure to appear could result in dismissal of the case and
entry of a decision against her. Petitioner also failed to appear for trial on
November 26, 2018, despite being warned by the Standing Pretrial Order that such
failure could result in dismissal. Moreover, petitioner has failed to file a pretrial
memorandum as directed by the Standing Pretrial Order.

Petitioner's failures have prejudiced respondent by causing him to expend
resources that could have been expended elsewhere. See Jarvis v. Commissioner,
735 F. App'x 21 (Mem), 22 (2d Cir. 2018); Tebedo v. Commissioner, 676 F.
App'x 750, 752 (10th Cir. 2017); 4 Pickett v. Commissioner, 240 F. App'x 883,
884 (2d Cir. 2007) (finding the Commissioner prejudiced where taxpayers refused
to appear for trial, thereby forcing "the agency to waste its resources in pointless
litigation, thus diverting its ability to collect taxes elsewhere"). Moreover,
petitioner's failures have hindered the Court's management of its docket. See
Tebedo v. Commissioner, 676 F. App'x at 752 (finding taxpayer's "interference
with the judicial process" was "obvious" where "he failed to comply with any of
the court's orders, and decided not to appear for trial with no advance notice to the
court"); Franklin v. Commissioner, 297 F. App'x 307, 309-310 (5th Cir. 2008)
(finding "a clear record of * * * delay and contumacious conduct" where taxpayer
failed to appear for trial, failed to cooperate with the Commissioner, failed to
comply with a court order, and failed to file a pretrial memorandum as directed by
the standing pretrial order). Petitioner's failures are not excused.

We have balanced petitioner's interest in being heard, which has been
diminished by her failure to meaningfully participate in these proceedings, against
the Court's responsibility to manage its docket, and we have concluded that
dismissal is warranted. h Jarvis v. Commissioner, 735 F. App'x at 22; £ Harris
v. Commissioner, 748 F. App'x 387, 2018 WL 4677710 (2d Cir. 2018); Pickett v.
Commissioner, 240 F. App'x at 884. We have also considered the efficacy of
lesser sanctions and concluded that such sanctions would be futile in view of
petitioner's previous disregard of the Court's warnings. h Tebedo v.
Commissioner, 676 F. App'x at 752 (finding that where taxpayer "consistently
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failed to obey the court's orders, there * * * [was] no reason to think a lesser
sanction would have been effective"); Franklin v. Commissioner, 297 F. App'x at
309 ("Lesser sanctions are futile when, despite a judge's explicit warnings, a
plaintiff neither cooperates nor appears at trial.").

Accordingly, we conclude that it is appropriate to dismiss petitioner's case
for failure to properly prosecute. See Roulett v. Commissioner, 534 F. App'x 915,
916 (1 lth Cir. 2013) (affirming dismissal for failure to prosecute where taxpayers
failed to appear for trial and failed to file a pretrial memorandum); De Haas v.
Commissioner, 418 F. App'x 637 (9th Cir. 2011) (affirming dismissal for failure to
prosecute where taxpayer failed to appear for trial), afEg T.C. Memo. 2009-25;
Klootwyk v. Commissioner, 418 F. App'x 635 (9th Cir. 2011) (same), aff'g T.C.
Memo. 2008-214; Taylor v. Commissioner, 271 F. App'x 414, 416 (5th Cir. 2008)
(same); Duran v. Commissioner, 12 F. App'x 588, 589 (9th Cir. 2001) (same).

In the notice of deficiency, respondent determined a $21,030 deficiency in
petitioner's 2014 Federal income tax. Respondent therein determined that because
petitioner was married and domiciled in California during 2014 and elected not to
file a joint income tax return for the year, she was required to include in her taxable
income one-half of her earnings and one-half of certain earnings of Mr.
Maldonado, resulting in an community property allocation of $72,911.4
Respondent also changed petitioner's filing status from "head of household" to

4As discussed infra p. 7, the notice of deficiency issued to Mr. Maldonado for
2014 determined, among other things, that he failed to report taxable cancellation of debt
income, interest income, and unemployment compensation, and that he underreported his
Schedule C gross receipts. The community property allocation determined in the notice
of deficiency issued to petitioner included one-half of Mr. Maldonado's wage income and
Schedule C net profit, but did not include the aforementioned cancellation of debt
income, interest income, or unemployment compensation.

In his Motion to Dismiss, respondent now concedes that the omission of
Mr. Maldonado's unemployment compensation from petitioner's community property
income allocation was in error. Nonetheless, correction of that error would result in an
increase in the deficiency beyond that determined in the notice of deficiency--on which
respondent would bear the burden of proof (not just the burden of production). See Rule
142(a). On this record, respondent has failed to satisfy his burden of proofwith respect
to any increase in the deficiency arising from the addition of Mr. Maldonado's
unemployment compensation to petitioner's community property income allocation. We
accordingly do not sustain any deficiency in excess of that determined in the notice of
deficiency.
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"married filing separately" and, based on this adjustment, determined that
petitioner was not entitled to claim the earned income credit (EIC) for 2014.
Additionally, respondent determined that petitioner was required to claim itemized
deductions rather than the standard deduction because Mr. Maldonado claimed
itemized deductions for 2014.

As noted, respondent determined that petitioner had unreported income for
the year at issue by virtue of her failure to include in her taxable income for 2014
one-half of her earnings and one-half of the earnings of Mr. Maldonado as required
under State and Federal law.5 See Hardy v. Commissioner, 181 F.3d 1002, 1004
(9th Cir. 1999), affg T.C. Memo. 1997-97. In a case involving unreported
income, as in the instant matter, the Court of Appeals for the Ninth Circuit, where
appeal in this case lies absent a stipulation to the contrary, has held that the
presumption of correctness for a statutory notice of deficiency applies once the
Commissioner introduces "some substantive evidence that the taxpayer received
unreported income." Id. at 1004. "If the Commissioner introduces some evidence
that the taxpayer received unreported income, the burden shifts to the taxpayer to
show by a preponderance of the evidence that the deficiency was arbitrary or
erroneous." Id.

In our Order of Dismissal and Decision entered today at Docket
No. 20203-17, we sustained respondent's determination that a portion of
Mr. Maldonado's earnings for 2014 consists of unreported income. We found in
that case that respondent satisfied his minimal evidentiary burden by introducing a
certified Wage and Income Transcript for Mr. Maldonado's 2014 taxable year

5Married individuals domiciled in a community property state who do not elect to
file a joint Federal income tax return "generally must report half of the total community
income earned by the spouses during the taxable year". Sec. 1.66-1, Income Tax Regs.;
see also United States v. Mitchell, 403 U.S. 190, 196-197 (1971); Carrino v.
Commissioner, T.C. Memo. 2014-34, at *13. Under California law, there is a general
presumption that all property acquired by spouses during marriage, including earnings, is
community property. See Cal. Fam. Code. sec. 760; State Board of Equalization v. Woo,
98 Cal. Rptr.2d 206, 208 (Cal. Ct. App. 2000); In re Marriage of Haines, 39 Cal. Rptr.2d
673, 681 (Cal. Ct. App. 1995) ("[T]here is a general presumption that property acquired
during marriage by either spouse other than by gift or inheritance is community property
unless traceable to a separate property source."). The burden of proof is on the party
contesting community property status to overcome the presumption. In re Marriage of
Haines, 39 Cal. Rptr.2d at 681; Wilson v. Wilson, 172 P.2d 568, 572 (Cal. Ct. App. 1946)
(noting "the elementary but fundamental rule that the burden rests upon the person
asserting that the property is separate to establish that fact").
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showing that he failed to report taxable cancellation of debt income of $89,934,
interest income of $24, and unemployment compensation of $2,700. Additionally,
we found that the Wage and Income Transcript provided a sufficient factual basis
for respondent's determination that Mr. Maldonado underreported his Schedule C
gross receipts by $40,041. In her Petition, petitioner concedes that she was
married to Mr. Maldonado during the year at issue.6 We have held that the
Commissioner may satisfy the requisite evidentiary foundation for a deficiency
determination premised on the taxpayer's failure to report her share of unreported
community property income by linking the other spouse to an income-producing
activity. See Costa v. Commissioner, T.C. Memo. 1990-572, 60 T.C.M. (CCH)
1178, 1185-1187 (1990); see also Mottahedeh v. Commissioner, T.C. Memo.
2014-258, at *14-*15. Respondent has done so here.7

In her Petition, petitioner asserts: "I have been separated from my husband,
Mauricio H. Maldonado since November 1, 2010." She further asserts: "Mauricio
and I do not live together" and "I have no community property with Mauricio."

Under California law, the earnings and accumulations of a spouse while
living separate and apart from the other spouse are the separate property of the
spouse. See Cal. Fam. Code sec. 771(a); In re Marriage of von der Nuell, 28 Cal.
Rptr. 2d 447 (Cal. Ct. App. 1994); In re Marriage of Marsden, 181 Cal. Rptr. 910
(Cal. Ct. App. 1982); In re Marriage of Baragry, 73 Cal. Rptr. 779 (Cal. Ct. App.
1977). Whether the parties are separated is a question of fact turning on "whether
the parties' conduct evidences a complete and fimal break in the marital
relationship." In re Marriage of von der Nuell, 28 Cal. Rptr. at 449; In re Marriage
of Marsden, 181 Cal. Rptr. at 914; In re Marriage of Baragry, 140 Cal. Rptr. at
781.

Petitioner has failed to proffer any evidence to support her assertion that she
was living separate and apart from Mr. Maldonado during 2014. Moreover,
respondent represents in his Motion to Dismiss that petitioner and Mr. Maldonado
each used the same mailing address, "2630 Independence Ave., Huntington Park,

6As noted inka p.8, petitioner asserts that she has been separated from
Mr. Maldonado since 2010.

7A portion of the community property income allocated to petitioner consists of
income that Mr. Maldonado reported; namely, the gross receipts reported on his Schedule
C. The fact that Mr. Maldonado reported this amount satisfies respondent's evidentiary
burden with respect to this portion of the community property allocation.
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California, 90255" (Independence Ave. address), on the return each filed for 2014.
The separate notices of deficiency, dated June 23, 2017, issued to each were sent to
the Independence Ave. address, and petitioner and Mr. Maldonado each timely
petitioned the Court, raising an inference that each was at that time still receiving
mail at the foregoing address. Under California law, the use of the family
residence as a mailing address by the allegedly separated spouse is a factor
demonstrating a lack of intent to conclusively terminate the marital relationship.
S_ee In re Marriage of Baragry, 140 Cal. Rptr. at 781; see also Costa v.
Commissioner, 60 T.C.M. (CCH) at 1189. On this record, petitioner has failed to
rebut the presumption of correctness of the notice of deficiency's determination
that community property income was allocable to her.

All of the material allegations set forth in the Petition in support of the
assignments of error have been denied in respondent's Answer. Petitioner has not
claimed or shown entitlement to any shift in the burden ofproof under section
7491(a). See sec. 7491(a)(2)(B). Accordingly, the burden ofproof rests with
petitioner concerning any error in the deficiency determination. As petitioner
adduced no evidence in support of the assignments of error in the Petition, she has
failed to satisfy her burden of proof. We thus sustain the deficiency as modified
below.

In the notice of deficiency, respondent also determined that petitioner is
liable for an accuracy-related penalty of $3,608 under section 6662(a) for 2014. In
his Motion to Dismiss, respondent contends that the penalty is warranted on the
basis of negligence or disregard of rules or regulations. Section 6662(a) and (b)(1)
imposes an accuracy-related penalty of 20% on the portion of an underpayment of
tax attributable to negligence or disregard of rules or regulations. "Negligence"
includes any failure to make a reasonable attempt to comply with the internal
revenue laws or to exercise reasonable care in the preparation of a tax return. Sec.
6662(c); sec. 1.6662-3(b)(1), Income Tax Regs. "Disregard" includes any careless,
reckless, or intentional disregard of the Code, regulations, or certain IRS
administrative guidance. Sec. 6662(c); sec. 1.6662-3(b)(2), Income Tax Regs.

The Commissioner generally bears the burden of production with respect to
a penalty where the taxpayer has contested it in his petition. Sec. 7491(c); Funk v.
Commissioner, 123 T.C. 213, 216-218 (2004); Swain v. Commissioner, 118 T.C.
358, 363-365 (2002). To satisfy the burden, the Commissioner must offer
sufficient evidence to indicate that it is appropriate to impose the penalty. Higbee
v. Commissioner, 116 T.C. 438, 446 (2001). If the Commissioner satisfies his
burden of production, the taxpayer bears the burden of proving it is inappropriate






